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         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS   

GOHPUR, SONITPUR 

 

                                       PRESENT : Sandeep Kaushik , AJS 

                                               G.R.Case No.- 04/15 

                                        Under Section 324/448/34 I.P.C. 

 

                                           State of Assam                  ..................  Prosecution 

                                                  -Vs- 

                                          Sri Ratul Borah 

                                          Smti. Rupali Borah 

                                          Sri Bhaikan Borah @ Rameswar Saikia 

                                          Sri Momin Borah @ Momin Saikia   ........  Accused Persons 

                                              

 

          Learned Advocates: 

          For the Prosecution  ......................................  Sri S. Dey, Asstt.P.P.                 

          For the Accused       ......................................  Sri D. Dutta, Sri A. Borah                                                                                                                                                                 

                                                                                 

 

          Charge framed on         :  23.06.2015 

          Evidence recorded on    :  16.07.2015, 10.08.2015, 28.08.2015, 08.10.2015, 

                                                19.12.2015                                       

          Arguments heard on      :  18.01.2016 

          Judgement delivered on :  28.01.2016 

 

JUDGEMENT 

 

1.  This case was started on receipt of an ‘ejahar’ at the Hawajan Police Out Post 

on 05/01/2015, filed by informant Smti. Leela Borah alleging therein that on 
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04/01/2015 at about 9 PM, a quarrel took place in the house of her nephew Sri 

Babul Borah for which Sri Babul Borah ran towards her house and after reaching 

her house Sri Babul Borah knocked at the door, then the husband of informant 

opened the door and the accused persons Sri Ratul Borah, Smti. Rupali Borah, Sri 

Bhaikan Borah and Sri Momin Borah, who came chasing Babul attacked the 

husband of informant with some kind of weapon like ‘Dao’ for which her husband 

sustained injury on his head. Hence, informant had lodged the ‘ejahar’. 

 

2. The In-Charge, Hawajan Police Out Post on receipt of the said ‘ejahar’ made 

GDE No. 69 dated 05/01/2015 and forwarded the ‘ejahar’ to the Officer-in-

Charge (in short, O/C), Gohpur Police Station for favour of registering a case. 

The O/C, Gohpur P.S. thereafter, registered Gohpur P.S. case number 04/15 

under section 326/448/34 of Indian Penal Code, 1860 (in short, I.P.C.) and 

ordered the investigation. After completion of the investigation, the concerned 

Investigating Officer (in short, I/O) submitted charge sheet against Sri Ratul 

Borah, Sri Rupali Borah, Sri Bhaikan Borah @ Rameswar Saikia and Sri Momin 

Borah @ Momin Saikia under section 326/448 read with section 34 I.P.C. 

 

3.  In due course, the accused persons appeared before the Court and after 

furnishing them the copies of relevant documents under section 207 Cr.P.C., the 

charge under section 324/448 read with section 34 I.P.C is framed, read over 

and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried. 

 

4.  The Prosecution had examined Sri Babul Borah as Prosecution Witness (in 

short, PW) no.1, Smti. Loni Borah as PW2, Smti. Leela Borah as PW3, Sri Bogi 

Borah as PW4, Dr. Tolan Das as PW5 and Sri Rudra Kanta Hazarika as PW6 to 

bring home the allegations levelled against the accused persons and thereafter, 

the evidence of prosecution side was closed as per submission of learned A.P.P. 

The statement of accused under section 313 Cr.P.C. is recorded. The defence 

plea was of total denial and they also declined to give any evidence in their 

defence. Hence, arguments advanced by both the parties were heard. 
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POINTS FOR DETERMINATION : 

 

5. (i) Whether the accused persons Sri Ratul Borah, Smti. Rupali Borah, Sri 

Bhaikan Borah @ Rameswar Saikia and Sri Momin Borah @ Momin Saikia on 

04/01/2015 at about 9 P.M. at the house of Smti. Leela Borah of Deurichuk, 

Gohpur, in furtherance of common intention, voluntarily caused hurt to her 

husband Sri Kinaram Borah by means of a weapon like ‘Dao’, which was a sharp 

cutting weapon, likely to cause death and thereby committed an offence 

punishable under section 324 I.P.C. ?  

   (ii) Whether the accused persons on the same day at same time and at same 

place, in furtherance of common intention, trespassed into the dwelling house of 

the informant Smti. Leela Borah at Deurichuk, Gohpur with intent to attack Sri 

Kinaram Borah with the help of a ‘Dao’ and thereby committed an offence 

punishable under section 448 I.P.C.? 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF :  

 

6.  PW1, has deposed in his evidence that he knows the accused and informant 

is his aunt. PW1 has stated that a quarrel had taken place between him and his 

elder brother but PW1 has forgotten the date of occurrence of such quarrel. PW1 

has stated that the quarrel had taken place in his house at about 10 P.M. 

According to PW1, the quarrel took place between him and his elder brother Sri 

Ratul Borah at their courtyard and altercation also took place between them. 

According to PW1, thereafter, their uncle, Sri Kinaram Borah came to their house 

and advised them no to quarrel and PW1 does not know what had happened 

after that. PW1 entered into his house and when he came out of the house he 

saw that blood came out of the body of his uncle. PW1 has stated that he took 

his uncle to the hospital. According to PW1, when he came out he saw only his 

uncle lying in the courtyard and none other person was present there. PW1 has 

stated that he has not asked his uncle who assaulted him or how he was 

assaulted. PW has also stated that he does not know between whom the quarrel 

had taken place. 
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7.  PW1 in his cross examination has deposed that at the time of occurrence of 

the incident, accused Bhaikan Saikia and Momin Saikia were not present the 

house of PW1. PW1 has stated that he does not know what type of quarrel and 

between whom quarrel had arisen. PW1 has stated that his uncle Kinaram 

Borah’s house is situated near his house and the house of his uncle Sri Kusha 

Borah is located some distance away from his house. PW1 has also stated that 

he does not know how Kinaram Borah got injured. 

 

8.  PW2 who has deposed in his evidence that she knows the accused, who live 

near her house and she also knows the informant. PW2 has stated that she has 

forgotten the date of occurrence of the incident but the incident had taken place 

at 9.30 P.M. On that day, Ratul Borah, Rupali Borah, Babul Borah and another 

person quarrelled with Kinaram Borah in his house. According to PW2, Ratul and 

Rupali, on that day, had given a cut blow by a ‘Dao’ on Kinaram and Kinaram had 

sustained cut injury. PW2 has stated that she everyday goes to the house of 

Kinaram to watch Television as she did not have Television in her house and at 

the time of occurrence of the incident also she had been watching Television at 

Kinaram’s house. According to PW2, Ratul and Rupali gave cut injury to Kinaram 

just above the eyes, on the cheek and in hands. Thereafter, Momin Borah and 

Bhaikan Borah had also came and quarrelled with Kinaram by verbally abusing 

him. According to PW2, quarrel sometimes takes place between accused and 

informant. PW2 has stated that after the quarrel, she along with Babul Borah 

took Kinaram to Difalu Satra Government Hospital and gave him medical 

treatment. 

 

9.  In his cross examination, PW2 has deposed that informant is the wife of her 

husband’s elder brother and the house of informant is situated near the house of 

PW2. PW2 has stated that one would get the house of Kinaram after crossing the 

house of Ratul and next to the Kinaram’s house is the house of PW2. According 

to PW2, on the day of occurrence of the incident, she was present inside the 

house of Kinaram and at the time of incident no one, except her, was present at 

Kinaram’s house. At the time of quarrel Ratul and Rupali came to the house of 

Kinaram and PW2 does not know for what reason quarrel had taken place 
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between informant and accused. Kinaram Borah also sustained injury in his 

abdomen. PW2 has stated that she had seen Ratul and Rupali attacking and 

giving cut injury to Kinaram. PW2 has stated that soon after the incident, she 

and Babul Borah took Kinaram to the hospital by calling Ambulance. According to 

PW2, near the place of occurrence, no other house is situated except her own 

house, the house of informant and the house of Ratul Borah. PW2 has stated 

that at the time of occurrence of the incident, Kinaram’s wife, two sons and 

Kinaram’s daughter-in-law were present in Kinaram’s house. 

 

10.  PW3, who is the informant of this case, has deposed in her evidence that 

she knows the accused and she has filed this case against the accused. PW3 has 

stated that on 04/01/15 at about 9.30 P.M., her nephew Babul Borah had 

quarrelled with the accused persons in the house of accused. According to PW3, 

accused persons chased Babul Borah for giving him cut blow and Babul Borah 

ran towards the house of PW3 and knocked the door and told PW3 that accused 

had been chasing him. When PW3 and her husband came outside the house by 

opening the door, Rupali Borah by holding an Axe and Ratul Borah by holding a 

‘Dao’ in their hands came towards them and gave cut blows in the body of the 

husband of PW3. According to PW3, her husband sustained injuries in his 

forehead, chest and left hand due to the cut blows given with the help of ‘Dao’ 

and ‘Axe’. PW3 has stated that following these two accused, other accused Sri 

Momin Borah and Sri Bhaikan Borah also came and verbally abused the 

informant and her husband using bad language. PW3 has stated that accused 

after causing injury to her husband went away and she thereafter, took her 

husband to Kalabari Government Hospital and gave him medical treatment. PW3 

has stated that she had lodged the ‘ejahar’ in the police station on the same 

night of the occurrence of the incident. Exhibit-1 is the ‘ejahar’ and Exhibit-1(1) is 

the signature of PW3 in the ‘ejahar’. 

 

11.  In her cross examination, PW3 has deposed that the house of accused is 

situated near her house and between both the houses there exists bamboo 

fencing. PW3 has stated that the relationship between her and the accused is not 

good from long time. According to PW3, at the time of the incident, PW3, her 
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husband, Loni Borah, Babul Borah and the younger child of PW3 were present at 

the house. PW3 has stated that the house of Kusha Borah is situated near her 

house and the houses of Purna Borah and Chandra Borah are situated in front of 

her house. On the next day of the incident, police had questioned PW3. PW3 has 

stated that accused Ratul and Rupali are her nephew and niece respectively and 

the other two accused persons are not her relatives. PW3 has stated that earlier 

also quarrel took place between Babul Borah and Ratul Borah. PW3 has denied 

the suggestion that on the day of occurrence of the incident her husband went to 

the house of Ratul Borah and Rupali Borah to quarrel with them and got the 

injury by hitting with a nearby tin roof. According to PW3, at first she gave 

medical treatment to her husband and then went to police station. PW3 has 

stated that her ‘ejahar’ was written by a ‘Sir’ of the police station whose name 

she does not know and the ‘ejahar’ was not read over to her after writing it. 

 

12.  PW4 in her evidence has deposed that she knows both the accused and the 

informant. PW4 has stated that she has forgotten the date of occurrence but on 

that day she was present in her house. The house of accused is situated some 

distance away from the house of PW4. According to PW4, she had seen on the 

day of incident that a vehicle of 108 Medical Service came and stopped in front 

of her house at about 9.30 A.M. PW4 came out of her house and saw that 

Kinaram Borah’s face and body were covered with blood and he was lifted into 

the ambulance. PW4 asked how he got the injuries and informant told PW4 that 

Rupali had given cut injury to her husband. 

   

13.  In her cross examination, PW4 has deposed that her house is situated 20 

metres away from the house of informant or accused. PW4 has stated that she 

had not seen the quarrel and she does not know what had happened but she 

had heard only hue and cry from the house of Rupali. Police had not asked any 

questions to PW4. 
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14.  PW5, who is the Medical Officer (M.O.) of this case, has deposed in his 

evidence that on 09/10/14, he had examined Sri Krishnaram Borah, son of Lakhi 

Ram Borah of village Deurichuk, P.S.- Gohpur at 11.15 P.M. and found 

 (i) injury in the right side of forehead, 4 cm x 2 cm which was a sharp looking 

wound and (ii) injury in the fronto-maxillary region, the wound was lacerated 

wound, 2 cm x 1 cm in size. The injury was simple in nature and caused by sharp 

weapon. The injury was recent. Exhibit-2 is the Injury Certificate and Exhibit-2(1) 

is the signature of PW5 in the Injury Certificate. 

 

15.  PW5, in his cross examination has deposed that he has not mentioned in his 

report relating to which case or case number, he had examined the patient. PW5 

has stated that the patient was not escorted by any police personnel. PW5 has 

not mentioned in his Injury Certificate about the age of the patient and who had 

identified the patient. PW5 has stated that the injury he had found on the body 

of the patient may be caused by blunt weapon also. PW5 has mentioned the age 

of the injury as recent and according to PW5 that means the injury was 0-12 

hours in age. PW5 has mentioned O.P.D. registration number as 48/14 in his 

report. According to PW5, the injury that he had found on the body of patient 

may be caused when a person falls on a sharp edged substance or article. PW5 

has stated that he had not mentioned in his Injury Certificate at which time he 

had finished his examination. 

 

16.  PW6, who is the I/O of this case, has deposed in his evidence that on 

05/01/15 when he was working as In-Charge of Hawajan Police Out Post, 

informant Smti. Leela Borah had lodged one ‘ejahar’ thereby stating that on 

04/01/15 at about 9 P.M. a quarrel took place in the house of her nephew Babul 

Borah and Babul Borah came to the house of the informant seeking shelter. 

When the husband of informant opened the door of his house, Sri Ratul Borah, 

Smti. Rupali Borah, Sri Bhaikan Borah and Sri Momin Borah had attacked the 

husband of informant with some kind of weapon like ‘Dao’ and he got severely 

injured. After getting the ‘ejahar’, PW6 had made a G.D. Entry no.69 dated 

05/01/15 and sent the ‘ejahar’ to Gohpur P.S. for registering a case and himself 
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taking the responsibility of investigation, went to the place of occurrence, 

inspected the place, drew sketch map of the place and questioned the witnesses. 

PW6 has stated that when police started searching for the accused persons, they 

came to the police station with an order of court granting Anticipatory Bail to 

them and PW6 gave the accused bail. Thereafter, as the offence against the 

accused is proved from the statements of witnesses, PW6 had submitted the 

charge sheet against accused under section 326/448/34 I.P.C. Exhibit-3 is the 

sketch map of the place of occurrence and Exhibit-3(1) is the signature of PW6 in 

the map. Exhibit-4 is the charge sheet and Exhibit-4(1) is the signature of PW6 in 

the charge sheet. 

 

17.  PW6 in his cross examination has deposed that he had taken the charge of 

investigation on 06/01/15 but on 05/01/15, he had opened a Miscellaneous Case 

Diary and went to the place of occurrence. According to PW6, he had drawn the 

sketch map of the place of occurrence on 05/01/15 and he has indicated the 

place of occurrence as ‘A’ in his sketch map, by which PW6 has indicated the 

Deurigaon road. PW6 has stated that the incident took place on road. PW6 has 

stated that the houses of Purna Borah and Chandra Borah are situated in front of 

the place of occurrence but PW6 has not mentioned about their houses in his 

sketch map. According to PW6, in his sketch map, ‘C’ and ‘D’ have indicated the 

houses of Kusha Borah and Kinaram Borah, but PW6 had not questioned them 

during the investigation. PW6 had questioned the informant on 05/01/15 at 

about 4.30 P.M. but the informant had not stated before PW6 that Rupali Borah 

had attacked the husband of informant with ‘Axe’. According to PW6, informant 

had not stated before him that after the attack by accused, Momin and Bhaikan 

came to the house of informant. According to PW6, informant had not stated 

before him that due to the attack from accused, her husband sustained injuries 

in his eyes, forehead, chest and in the left hand. According to PW6, witness Smti. 

Bogi Borah had not stated before him that she saw blood on the body of Kinaram 

Borah and she only stated that Kinaram was injured at that time. According to 

PW6, witness Smti. Bogi Borah had not stated before him that Rupali had given 

cut injury to her husband. According to PW6, witness Smti. Loni Borah had not 

stated before him that accused had given cut injury to Kinaram but only stated 

that accused had caused injury to Kinaram. PW6 has stated that he had sent the 
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victim of this case for medical treatment on 09/10/15 and he has submitted the 

report of such medical examination to the court. PW6 has denied the suggestion 

that he had not done proper investigation of this case and submitted false charge 

sheet against the accused. 

 

18.  Now, let me appreciate the evidence on record. In this case, the prosecution 

has examined as many as six witnesses out of which PW1 is the brother of the 

accused, PW2 and PW4 are independent witnesses, PW3 is the informant of the 

case, PW5 is the Medical Officer (in short, M.O.) and PW6 is the I/O of this case. 

In the instant case, two offences of the accused persons were required to be 

proved by the prosecution, the first is the house trespass by the accused into the 

house of informant and the second is voluntarily causing hurt to the husband of 

informant by means of dangerous weapons by the accused. Let us first discuss 

about the offence of house trespass alleged to have committed by accused and 

appreciate the evidence on record in order to arrive at a conclusion whether the 

offence against the accused is proved or not on the basis of the evidence 

adduced by prosecution. The informant of this case, Smti. Leela Borah in her 

‘ejahar’ has stated that on 04/01/15 at about 9 P.M. her nephew Sri Babul Borah 

after quarrelling with his elder brother i.e. the accused Sri Ratul Borah, came to 

the house of informant and thereafter, all the accused persons came to the 

house of informant chasing Babul Borah and when the husband of the informant 

opened the door of the house, accused persons physically assaulted her husband 

with a kind of weapon like ‘Dao’. Thus, from the ‘ejahar’ it can be understood 

that informant’s husband had just opened the door of his house and accused 

persons attacked him while he was standing at the door of their house. But in 

her evidence as PW3 before the court, informant has stated that when Babul 

Borah had knocked the door of their house, PW3 and her husband came out of 

their house. Hence, the evidence of PW3 itself reveals that the accused did not 

enter the house of the informant and as soon as Babul Borah knocked at the 

door of the house of informant, informant and her husband came out of their 

house. Thus, the offence that alleged to have committed by the accused may be 

a criminal trespass but it is admittedly not house trespass. Now, if we see the 

evidence of other witness of this case, it appears that different witnesses have 

described the place of occurrence differently. PW1 has stated that a quarrel had 
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arisen in his house with his brother i.e. the accused Ratul Borah regarding land 

matters and Kinaram Borah, the husband of the informant, came to their house 

and advised them not to quarrel and Kinaram Borah got injured in their house, 

but PW1 does not know how Kinaram Borah had sustained injuries. Thus, 

according to PW1, the place of occurrence is the house of accused and not 

Kinaram Borah’s own house. Therefore, from the evidence of PW1, nothing is 

established regarding the house trespass by the accused into the house of 

informant. PW2, who is an independent witness has stated in her evidence that 

on the day of occurrence of the incident accused persons came to the house of 

informant and Ratul and Rupali had given cut injury to Kinaram by means of a 

‘Dao’. Thus, from the evidence of PW2, it is known that the incident had occurred 

in the house of informant but it cannot be understood from her evidence whether 

accused had given cut blows with ‘Dao’ to Kinaram inside his house or outside his 

house as PW2 is silent in that regard and PW2 only stated that accused came to 

the house of informant. PW4, who is another independent witness of the case, 

has stated in her evidence that she saw on the next day of the incident an 

Ambulance coming to bring Kinaram to hospital and when she asked about the 

injury of Kinaram, informant has stated that Rupali had given the cut injury to 

her husband. Hence, from the evidence of PW4 also nothing can be derived 

about the house trespass by the accused into the informant’s house. PW5, who is 

the M.O., has stated about the injury of informant’s husband and his evidence is 

not at all a determining factor for the offence of house trespass by the accused. 

On the other hand, PW6, who is the I/O, has stated in his cross examination that 

the incident had occurred on road. 

 

19.  Therefore, it appears that there are contradictions regarding the place of 

occurrence of the incident in the evidence of witnesses. According to PW1, the 

place of occurrence was his own house premises i.e. the house of accused. 

According to PW2 and PW3, the place of occurrence was the house of informant 

and according to the I/O, the incident had occurred on the road. Hence, due to 

these contradictions amongst the evidences of witnesses, great doubt has arisen 

regarding the prosecution story. Moreover, out of all the witnesses only PW2 and 

PW3 have stated something about house trespass by the accused into the house 

of Kinaram Borah. But it is seen that PW3 is the informant of this case and PW2 
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although an independent witness, she is a relative of informant and thus an 

interested witness and PW2 has admitted that she always went to the house of 

PW3 for watching Television and hence, she must have a good relationship with 

the informant and hence, she naturally would depose evidence in support of the 

PW3. Thus, unless and until corroboration comes from some other trustworthy 

witnesses, accused cannot be held guilty for the offence under section 448 of 

I.P.C. In this case, the offence under section 448 I.P.C. against the accused is 

not proved beyond reasonable doubt. 

 

20.  Now, coming to the other allegation against the accused of causing hurt to 

informant, it is seen that informant has stated in her ‘ejahar’ that  on the day of 

occurrence of the incident accused persons attacked her husband on his head 

with a kind of weapon like ‘Dao’. Thus, it appears that in the ‘ejahar’ informant 

could not say specifically what kind of weapon was used by the accused. But 

while deposing evidence before the court the informant as PW3, has stated that 

accused Rupali Borah by holding in her hand an ‘Axe’ and  Ratul Borah by holding 

in his hand a ‘Dao’ came to the house of PW3 and attacked her husband and 

caused injury to him. It appears to be surprising that while the informant could 

not state in her ‘ejahar’ about what kind of weapon used by accused during 

assaulting her husband, but the same informant when came to depose evidence 

in court clearly stated that accused brought ‘Axe’ and ‘Dao’ in their hands.  PW2 

has stated that accused attacked Kinaram with ‘Dao’. PW1 and PW4 have 

expressed their ignorance regarding the attack on Kinaram by the accused and 

PW1 has stated in his evidence that one day Kinaram came to his house and 

advised him not to quarrel with his brother and thereafter, PW1 went inside the 

house and when he came out he saw blood on the body of Kinaram. Thus, PW1 

has stated that he does not know how the injury had occurred to his uncle 

Kinaram. On the other hand, PW4 has stated that when Ambulance came to took 

Kinaram to hospital, PW4 had seen blood over the body of Kinaram and on being 

asked, the informant told PW4 that the injury was caused by Rupali by giving a 

cut blow to her husband. The evidence of PW5, who is the M.O., also 

corroborated the evidence of PW2 and PW3 and the M.O. had found injury on 

the forehead and fronto maxillary region of the body of the husband of 

informant. But M.O. in his cross examination has stated that the injury he noticed 
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on the body of informant’s husband may also be caused if any person falls on a 

sharp edged substance or article. Thus, in the instant case, except PW6, all other 

witnesses stated in their evidences about injury on the body of Kinaram, but 

careful perusal of the evidence of witnesses reveals that there are also 

contradictions regarding the place of occurrence and the date of taking medical 

treatment by the victim. PW2 and PW3 have stated that accused had caused hurt 

to Kinaram at the house of informant. Contradictory to this PW1 has stated that 

Kinaram sustained injuries in his own house, which is also the house of accused. 

PW4 has stated that she saw Kinaram injured on the next day morning but could 

not say who had done the injury to Kinaram, as PW4 had not seen any incident. 

On the other hand, I/O has stated that place of occurrence was on the road 

where Kinaram was attacked by accused. I/O as PW6 himself stated that Purna 

Borah, Chandra Borah and Kusha Borah live near the house of informant and it 

appears that if anything had happened on the road, the neighbours would have 

known about that. But I/O has not made any neighbour i.e. Purna Borah, 

Chandra Borah, Kusha Borah etc. as witnesses in this case. On the other hand, 

regarding the date of medical treatment, informant as PW3 has stated in her 

evidence that she took her husband to the to the hospital on the day of incident 

i.e. on 04/01/15 and on the same day she filed the ‘ejahar’ at the police station 

but it is seen from the date of the ‘ejahar’ that it was lodged on the next day. If 

the husband of the informant was given treatment by taking him to hospital on 

the same night on which the incident had occurred, PW4 could not have seen 

him on the next day morning with injuries on his body and Ambulance coming for 

taking Kinaram to hospital. Thus, the evidence of PW3 is contradictory to the 

evidence of PW4 as PW3 has claimed that she took her husband for treatment on 

the night of incident but PW4 has stated that she saw an ambulance coming to 

take Kinaram to hospital one day morning. Therefore, it is not clear whether the 

victim was given medical treatment on the night of occurrence of the incident or 

not. If victim was given treatment on the previous day night, then why 

Ambulance came on the next day morning and how PW4 could see blood coming 

out from the body of Kinaram on the next day morning when Ambulance came. 

These contradictions in the evidence of witnesses created doubt over the 

prosecution case. On the other hand, regarding date of treatment, PW3 has 

stated that she took her husband to hospital on 04/01/15 at night. But 

contradictory to this, M.O. has stated in his evidence that he had examined the 
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victim on 09/10/14 i.e. before two months of getting the injury. On the other 

hand, the I/O has stated that he had sent the victim for medical treatment on 

09/10/15 i.e. nine months after the incident. Hence, all these three witnesses 

stated different dates of treatment of the victim Kinaram, perhaps, some of them 

have committed mistakes while recording the date of treatment of victim but 

whatever be the reason for such difference in recording of date, but that creates 

doubt regarding the prosecution case. Moreover, the M.O. in his Injury Certificate 

has written the name of victim as Krishnaram Borah. Thus, the date of treatment 

by M.O. as written in his Injury Certificate as well as the name of victim also 

differed with the other evidences on record. Hence, the report of M.O. also 

seems to be doubtful. Besides, it is stated by PW2 and PW3 that accused 

attacked the victim by ‘Dao’, ‘Axe’ etc. but police has not seized any such weapon 

during investigation nor mentioned anywhere that the injury of victim was 

caused by any weapon. From the evidence of M.O. also it cannot be said that the 

injury of the victim was caused by the accused. Above all, neither the police had 

made Kinaram Borah, who is the main victim of this case, a witness in charge 

sheet nor prosecution had taken any steps to examine him as witness in this 

case. Hence, form the evidence available on record, it is not clearly proved that 

the accused persons had caused physical injury to Sri Kinaram Borah with the 

help of any sharp cutting weapon. 

 

21.  On the other hand, in the instant case, the guilt of accused Sri Bhaikan 

Borah and Sri Momin Borah is also not proved in any way and out of the total 

witnesses examined by the prosecution, only PW2 and PW3 stated something 

about these two accused persons. PW2 has stated that at the time of incident 

Bhaikan Borah and Momin Borah had quarrelled with the informant and her 

husband by verbally abusing them. PW3 in her evidence has stated that accused 

Bhaikan and Momin came to the place of occurrence after Ratul and Rupali and 

verbally abused the informant using bad language. But although PW2 and PW3 

have stated that accused Bhaikan and Momin came to the house of informant on 

the day of occurrence but their evidences are not corroborated by the evidences 

of other witnesses. Hence, the offence under section 448 of I.P.C. against the 

accused Bhaikan Borah and Momin Borah is not proved in this case. Besides, 

none of the witnesses has stated that Bhaikan and Momin had caused any 
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physical injury to the husband of informant nor the informant had brought any 

such allegation against these two accused persons in her ‘ejahar’. Thus, offence 

under section 324 I.P.C. is not proved against Sri Bhaikan Borah and Momin 

Borah.   

 

22.  Therefore, in the instant case, many contradictions are observed between 

the evidences of witnesses regarding the place of occurrence, date of medical 

examination of the victim, weapons used in the offence etc. which have created 

great doubt over the prosecution case. Moreover, prosecution had not examined 

the main victim of this case. It is the prosecution which must prove the case 

beyond reasonable doubt but in this case the evidences of prosecution witnesses 

are contradictory. Thus, I find the evidence on record is contradictory and 

doubtful and also not sufficient to hold the accused persons guilty of the offence 

as charged. 

 

        23.  In view of the above discussion, I am of the considered opinion that the 

prosecution has failed to establish the guilt of the accused persons under section 

324/448/34 I.P.C. The offence under section 324/448 read with section 34 of 

I.P.C. is not proved against the accused persons. Therefore, the accused Sri 

Ratul Borah, Smti. Rupali Borah, Sri Bhaikan Borah @ Rameswar Saikia and Sri 

Momin Borah @ Momin Saikia are found not guilty and they are acquitted of the 

offence under section 324/448 read with section 34 of I.P.C. The accused 

persons are set at liberty forthwith. The bail bonds executed by the accused 

persons and their surety are extended for next six months as per provision of 

section 437A of Cr.P.C.  

 

   Given under my hand and seal of this court on this 28th day of January, 

2016. 

 

  

                                                                             Judicial Magistrate First Class 

                                                                                    Gohpur, Sonitpur 
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APPENDIX   

                                                                                                                                                                                                                                                                                                                                                                                        

        PROSECUTION WITNESSES : 

 

   PW1 --  Sri Babul Borah 

   PW2 --  Smti. Loni Borah 

   PW3 --  Smti. Leela Borah 

   PW4 --  Smti. Bogi Borah 

   PW5 --  Dr. Tolan Das 

   PW6 --  Sri Rudra Kanta Hazarika 

    

        DEFENCE WITNESS : 

 

             Nil 

 

        EXHIBITS BY THE PROSECUTION : 

 

    Exhibit 1     -  Ejahar 

    Exhibit 1(1) -  Signature of the informant on the ‘ejahar’ 

    Exhibit 2     -  Injury Certificate 

    Exhibit 2(1) -  Signature of the M.O. in the Injury Certificate 

    Exhibit 3     -  Sketch Map of the place of occurrence 

    Exhibit 3(1) -  Signature of I/O on the sketch map 

    Exhibit 4     -  Charge Sheet 

    Exhibit 4(1) -  Signature of I/O in the charge sheet 

 

         EXHIBITS BY THE DEFENCE : 

 

              Nil 

 

                                                                                                                                                                                    

Judicial Magistrate First Class 

                                                                              Gohpur, Sonitpur 

 


